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STATEMENT

This is a suit brought by J. D. Collins against Hattie

L. Mosher, individually, and as trustee under the will

of Julia A. Lount, deceased, and certain other defend-

ants, including this appellee, who have received con-

veyances of certain of the properties formerly belong-

ing to the estate of said Julia A. Lount, seeking to

quiet title to the property described in the complaint

in the trustees of the estate of Julia A. Lount, and for

an accounting of the rents, issues and profits, and the

proceeds of the sales of the real estate of said estate.

The complaint (T. R. pg. 2) alleges that the premises
described in the complaint were originally a part of the



estate of Julia A. Lount, deceased; that said Julia A.

Lount died testate and that her will was filed for pro-

bate in the Probate Court of Maricopa County, Ari-

zona, on May 22, 1907, and that by a formal decree of

said Probate Court, all of said property was distributed

to Hattie L. Mosher and William B. Lount in accord-

ance with the terms of the will.

It is alleged that on August 31, 1924, William B.

Lount, one of the trustees named in the will, died, and
that no trustee was appointed in his stead.

It is further alleged that under the t6rms of the will

of Julia A. Lount, attached to the complaint, one Fran-

ces Lount, who was the daughter of said William B.

Lount, became, upon the death of said William B.

Lount, entitled to an undivided one-fourth interest in

the rents, issues and profits of the real estate de-

scribed in the complaint, and as remainderman in any

unsold portion thereof; that the plaintiff, J. D. Col-

lins, succeeded to the right, title and interest of said

Frances Lount in said property by deed duly executed.

The complaint further alleges that the defendant,

Hattie L. Mosher, has executed certain instruments

since the death of said William B. Lount to some of

the defendants named in the complaint, and that plain-

tiff is informed and believes that some of the instru-

ments will ripen into title adverse to the trustee and

to the plaintiff, unless title be quieted in two trustees

as provided for in the will.

The defendant, Nielsine Herlick, moved to dismiss

the complaint (T. R. pg. 16) upon the ground, first,



that the court did not have jurisdiction to entertain

the suit, for the reason that the rights involved did not

exceed the value of $500.00 and, second, that the com-

plaint failed to state a claim upon which relief could

be granted, for the reason that it appeared from the

will of Julia A. Lount attached to the complaint, that

Frances Lount, and that plaintiff as her successor in

interest, had no right to or claim upon the property

described in the complaint, and that such property

vested in Hattie L. Mosher and William B. Lount
upon the death of said testator.

Motions to dismiss were also filed by the defendants,

L. Skrehot and Katie F. Young, and after hearing had
thereon, the motions were granted and the case was
dismissed.

Appellant has made five assignments of error and

presents the same under five points or propositions of

law, as follows:

( 1 ) Jurisdiction of the court.

(2) The right of appellant to maintain the action.

(3) Construction of the will.

(4) The right of appellant to an accounting.

(5) The right of appellant to a declaratory judg-

ment.

As we view it, there are just two questions to be de-

termined in this appeal, first, whether or not appellant

acquired any rights under the will of Julia A. Lount



and, second, the extent or value of such rights, if any

were acquired. The second goes to the jurisdiction of

the court and the first to the merits of appellant's

action.

ARGUMENT

It is manifest that appellant can have no other or

greater right under the will than did his grantor,

Frances Lount. The sole rights of Frances Lount

under the will are contained in Paragraph II, Section

4 thereof (T. R. 11), which reads as follows:

"(4) For the purpose of providing a wedding

trousseau for each of my grand-daughters, Fran-

ces Lount and Julia W. Mosher, in case one or both

are not married before my decease, it is my de-

sire and I hereby direct that my said trustees pay

to each from said residue estate the sum of five

hundred dollars for that purpose, when such oc-

casion arises on or before the wedding day, on

presentation of a bill of items if required by said

trustee, and in their discretion."

The only other right which she might have had

under the will is contained in Paragraph III (T. R.

12), which reads:

*'Should either my said son or daughter die before

my decease, it is my desire that the residue dis-

tributive share of such deceased son or daughtei

be distributed among the children of such de-

ceased son or daughter, share and share and share

alike; i.e. such surviving child or children shall



take the full distributive share of said son or

daughter, the parent."

This provision, of course, became inoperative by the

death of the testatrix before the death of her son, Wil-

liam B. Lount. According to the complaint, her will

was filed for probate on May 22, 1907, and William

B. Lount did not die until August 31, 1924.

The interest of Frances Lount then, under the will,

could not exceed the five hundred dollars alloted for

her trousseau, to be paid in the event she be not mar-

ried before the death of the testatrix. This amount

does not come within the jurisdiction of the court.

After devising certain described real property to

Hattie L. Mosher, and after providing funds for the

trousseau of Frances Lount, and the trousseau of

Julia W. Mosher, and making bequests of five hundred

dollars each to two sisters of the testatrix, the will

then provides (Paragraph II Section 5 T. R. 11)

:

"(5) After the foregoing provisions have been

carried out, I direct that the remainder of the

residue of my estate be distributed as follows:

(a) Distribute all rents, issues and profits, and

the proceeds of any sale or sales of real estate

which came to me through the estate of my late

husband, Samuel D. Lount, deceased, (I owning

three quarters and my said son owning one quar-

ter thereof) two quarters of my said three quar-

ters to my said daughter, Hattie L. Mosher, and

the other quarter to my said son.



(b) Distribute all rents, issues and profits, and
the proceeds of any sale or sales of real estate,

or other property, belonging to the co-partnership

of S. D. Lount and Son, my interest therein being

one-half, five of my eight sixteenths to my said

daughter and the other three sixteenths to my
said son.

(c) Distribute all rents, issues and profits, and
the proceeds of any sale of real estate or other

property belonging to me and not otherwise here-

inbefore provided for, share and share alike be-

tween my said son and daughter."

According to the complaint, distribution was made
by the court in accordance with the foregoing provis-

ions, for, in Paragraph III of the complaint (T. R. 5),

it is alleged "that by the formal decree of said Probate

Court all of the hereinabove described premises were

distributed according to the terms of the will."

It is true that the complaint goes on to state: "and

this vested the title in defendant, Hattie L. Mosher

and William B. Lount as trustees in trust". This lat-

ter statement however is merely a conclusion of the

pleader as to the legal effect of the decree of the Pro-

bate Court.

It is certain if the property was distributed to Hat-

tie L. Mosher and William B. Lount "according to the

terms of the will", it was not distributed to them in

trust, for, by the terms of the will it could only be

distributed after the purpose of the trust had been

fulfilled, that is, after the bequests to the two sisters



and to the two grand-daughters had been paid. We
assume that the Probate Court had evidence before it

authorizing and justifying its final decree of distribu-

tion to the remaindermen.

It is very doubtful if the will of Julia A. Lount

created a trust. The mere use of the term "in trust"

in the will is not in itself sufficient to impose a trust.

There must be some purpose to be served by a trust,

before it can be said to exist. Woman's Foreign Mis-

sionary Society vs. Mitchell (Md) 48 Atl. 737. Here

there is no occasion for a trust. The rights of all the

beneficiaries under the will are fixed and vest im-

mediately upon the death of the testatrix. If the two

sisters are living at the time of the death of the testa-

trix they are each to receive five hundred dollars. If

the grand-daughters are not married at the time of

the death of the testatrix they are each to receive five

hundred dollars for a trousseau. The son and daugh-

ter are to receive all the remainder of the estate, share

and share alike, and the same is to be distributed to

them as soon as the other bequests are paid. It is

merely a matter of carrying out the terms of the will in

the probate proceedings, paying the debts, settling

bequests of specific property and distributing the re-

mainder. This is all done by the executors. There
are no duties for trustees to perform.

THE WILL OF JULIA A. LOUNT HAS BEEN
CONSTRUED BY THE UNITED STATES CIR-
CUIT COURT OF APPEALS FOR THE NINTH
CIRCUIT, ADVERSELY TO APPELLANT'S CON-
TENTION.
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In 1936 the appellant herein brought suit against

the defendant, Hattie L. Mosher in the District Court

of the United States for the District of Arizona seek-

ing to quiet title to certain lots of the Julia A. Lount

estate. Appellant's claim to title there, as here, was
based on a deed from Frances Lount, conveying to him
all her interest in the property of the estate of Julia

A. Lount. A motion to dismiss the complaint was sus-

tained by the lower court, and the cause was appealed

to the United States Circuit Court of Appeals for the

Ninth Circuit, being cause no. 8309 therein. The

judgment of dismissal was affirmed by the Circuit

Court in an opinion rendered on August 23, 1937, re-

ported in 91 Federal 2nd at page 582. In that opinion

the court, on page 584, says

:

*The will itself affords no support for the con-

tention that the testatrix intended to create a

trust in favor of her grand-children."

And on page 585

:

"So far as shown there is no equitable duty rest-

ing on respondent (Hattie L. Mosher) to hold or

deal with the property in question for the benefit

of any other person."

In that case the court had before it the decree of

the Probate Court showing that the bequests to the

two sisters and the two grand-children had been paid

and that the remainder of the property of the estate

had been distributed to the son and daughter and the

estate closed. The court also had before it evidence

showing that after distribution the son and daughter



had made a division of the property between them-

selves by quit claim deeds, one to the other. There
was also evidence as to the purpose of the so called trust

provided for in the will, concerning which the court

says:

"The thought appears, in part, to have been to

create a sort of fictitious trusteeship in the bene-

ficiaries themselves in order to leave them un-

hampered in the control and disposition of the

property."

In the case at bar the court below having judicial

knowledge of its decision in the former case pending
before it, and of the opinion of the appellate court

affirming such decision undoubtedly took the former
case into consideration in its determination of this

case. This the court had a right to do under the rule

laid down in Butler vs. Eaton 141 U. S. 240 and adopt-

ed in Arizona in Stewart vs. Phoenix National Bank
49 Ariz. 34, 64 Pac. 2nd 101.

We respectfully submit that the judgment of the

lower court should be affirmed.
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